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WORKERS’ RIGHTS REINSTATEMENT AND PROTECTION BILL 2001 
Introduction and First Reading 

Bill introduced, on motion by Hon Dee Margetts, and read a first time. 

Second Reading 

HON DEE MARGETTS (Agricultural) [11.23 am]:  I move - 

That the Bill be now read a second time. 

I am pleased to introduce the Workers Rights Reinstatement and Protection Bill 2001 into the Legislative 
Council today.  This is a crucially important Bill for Western Australians.  The laws that govern industrial 
relations impact directly on every Western Australian who has a job, is seeking a job or has been terminated 
from a job.  These laws impact on not only those individuals but also their families.  The laws impact on nearly 
everyone in Western Australia. 

The fact that industrial relations laws touch so many lives in Western Australia means that as legislators in the 
Parliament, we have an obligation to get it right.  We have an obligation to ensure that industrial justice occurs.  
We have an obligation to ensure that workers have real access to their representatives.  We have an obligation to 
ensure that workers have real choice in their working conditions.  We have an obligation to ensure the right to 
organise collectively.  We have an obligation to ensure the right to collectively bargain.  The Greens (WA) are 
introducing this Bill to meet our obligations. 

We had hoped that the current Government would have met its obligations by now.  We have waited to see or be 
consulted on industrial relations legislation.  We have waited now for the entire year to see these vital changes 
come before the Parliament.  When we looked at the legislative program, we were shocked to see that these vital 
reforms were not even on the priority list, let alone the high priority list.  Consequently, we are now taking the 
lead on industrial relations, given the importance of this issue to Western Australia.  Industrial relations is a 
matter of high priority for the Greens (WA).   

As many would know, the Greens (WA) have always had four basic pillars: peace and nuclear disarmament, 
ecological sustainability, social and economic justice and participatory democracy.  Perhaps because of our 
name, the Greens (WA) are most famous for the pillar of ecological sustainability.  However, despite the media 
and the major parties trying to paint the Greens (WA) as a single issue party, environmental issues have never 
been the Greens (WA)’s sole focus.  Industrial relations are a crucial policy area that relates to our two pillars of 
economic and social justice and participatory democracy.  Industrial relations policy can be an instrument that 
promotes these principles or denigrates these principles.  The Greens (WA) had a comprehensive policy position 
on industrial relations when going into the last state and federal elections, which were aimed at enhancing 
economic and social justice as well as giving people a direct say in the workplace decisions that affect their lives.  
We have stood firm against the regressive changes to industrial relations brought on by the Court Government in 
this State and also the Howard Government federally.  Unfortunately, we were not able to stop those changes at 
the time they went through those Parliaments.  Now, we can do something about them and we hope that this Bill 
gets the support it deserves. 

This Bill essentially repeals the legislative changes to industrial relations introduced by the Court Government, 
commonly known as the first, second and third wave of industrial relations changes.  The first wave of changes 
saw workplace agreements enter the industrial relations arena in Western Australia.  Workplace agreements have 
been used as a tool by some employers to isolate workers, ensure that an employee’s working conditions are 
confidential or difficult to access and undermine important aspects of wages and conditions such as allowances, 
rostered days off and hours of work.  Workplace agreements were introduced under the guise of choice.  The 
reality of what happened under the workplace agreement regime is that employees were offered no choice.  If 
prospective employees wanted a job with an employer who favoured workplace agreements and they did not 
want to sign one, the choice was an unenviable one - sign the workplace agreement or they did not get the job.  
Workplace agreements were also introduced under a guise of flexibility.  The Greens (WA) do support flexible 
workplaces, but not at the expense of some fundamental conditions of employment.  The Greens (WA) believe 
that the award system provides a good balance between protecting minimum fundamental conditions for workers 
under awards and allowing significant flexibility through individual or collective contracts of employment and 
enterprise agreements. 

An additional problem with workplace agreements is that workers on workplace agreements were denied access 
to the WA Industrial Relations Commission if they sought to make an unfair dismissal application.  They were 
required to lodge an unfair dismissal claim in the Industrial Magistrate’s Court - a court which has higher filing 
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fees and is much more technical and legalistic than the commission.  Essentially, this put up further hurdles to 
workers on workplace agreements seeking remedies for unfair dismissal. 

This Bill repeals the legislation relating to workplace agreements including the Workplace Agreements Act 1993 
and the related aspects of the Industrial Relations Act 1979.  The Bill provides that all current workplace 
agreements will cease in six months and that new workplace agreements can be registered after the date of royal 
assent.  Those workers covered by workplace agreements would revert to having their minimum employment 
conditions covered by the relevant award or Minimum Conditions of Employment Act.  In most circumstances, 
all-over award conditions would continue to apply to workers as a term of their contract of employment.   

The second wave of changes restricted union officials’ right to enter workplaces to service their members, deal 
with workplace issues and organise collectively.  The second wave restricted right of entry of union officials to 
places where there were members of the union.  There were oppressive requirements to identify members of the 
union on a site.  This effectively shut union officials out of non-unionised workplaces and ended the ability to 
advise workers of the advantages of collective organisation and assist workers who did wish to collectively 
organise. 

The provisions introduced by the previous Government are inconsistent with the conventions of the International 
Labour Organisation, in particular convention 87, which deals with freedom of association and the protection of 
the right to organise.  Article 11 of that convention states - 

Each member of the International Labour Organisation for which this Convention is in force undertakes 
to take all necessary and appropriate measures to ensure that workers and employers may exercise 
freely their right to organise. 

Not only do the provisions restrict the right to collectively organise, but also they reduce a union’s ability to 
respond quickly to industrial situations.  An ability to respond quickly is crucial if, for example, someone is hurt 
or injured on a site.  The Bill repeals those restrictive provisions.  The Bill allows accredited union officials to 
access sites for industrial matters where workers are in a union’s area of coverage provided undue disruption 
does not occur. 

The second wave legislation also restricted a union official’s ability to access time and wages records.  
Employers could refuse access to time and wages records if they believed that access might infringe the privacy 
of non-union members; that restriction is repealed by the Bill.  The Bill provides that union or government 
officials can access time and wages records after 24 hours notice. 

The third wave of industrial relations changes by the Court Government introduced or clarified three main 
issues: pre-strike ballots, penalties for federal award coverage and political expenditure.  Those changes are 
currently in the Industrial Relations Act 1979 as part IIIA, federal award coverage; part VIB, pre-strike ballots; 
and part VIC, political expenditure.   

Pre-strike ballots undermine an employee’s basic right to strike.  It is the most fundamental negotiating tool that 
employees have when bargaining for their wages and conditions.  Those provisions attempt to put hurdles in the 
way of employees exercising their right to strike and skew the balance in negotiating wages and conditions 
sharply in favour of employers.  That balance must be restored. 

The provisions relating to federal award coverage essentially meant that unions could have their ability to 
represent workers reduced in the Western Australian jurisdiction if they also wished to represent workers in the 
federal jurisdiction.  The legislation provided for unions to be struck off as parties to state awards or agreements 
if their federal counterpart notified a dispute with an employer party to the state award or agreement.  Those 
provisions are extremely oppressive.  State awards apply by common rule to a large range of employers.  Under 
those laws, a state union may lose its right to enforce a particular award that may apply to thousands of 
employees and a large number of employers, just because the union’s federal counterpart has notified a dispute.  
Those laws, when applied, abolish a union’s ability to represent its members and leave employees out in the 
cold.  Those laws go against the spirit, if not the letter, of the fundamental International Labour Organisation 
convention 87 of the Freedom of Association and Protection of the Right to Organise.  That convention at article 
2 states - 

Workers and employers, without distinction whatsoever, shall have the right to establish and, subject 
only to the rules of the organisation concerned, to join organisations of their own choosing without 
previous authorisation. 

Clearly, it is a fundamental internationally accepted standard that workers have the right to be represented by the 
organisation of their choice.  The third wave legislation undermines that choice. 

Part V1C of the Industrial Relations Act 1979 was inserted by the Court Government and broadened in the third 
wave.  The aim was essentially to make it more difficult for unions to support the Australian Labor Party.  If the 
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previous Government had been genuine about issues of audit, accountability and governance, it would not have 
applied the requirements concerning political donations to only a small number of organisations in WA.  The 
narrow application made it clear whom the coalition Government was targeting.  The Greens (WA) believe that 
issues of governance of companies and organisations are crucially important.  Consistent provisions spelling out 
governance requirements are properly in legislation that applies to all companies and organisations, not only 
organisations that are registered under division 4 of part II of the Industrial Relations Act 1979. 
Unfair dismissal applications are an important claim for workers who have been terminated.  When workers 
access such a claim, they are often in a desperate position.  Having the law fair and balanced for unfair 
dismissals is a priority of the Greens.  The coalition made changes to the unfair dismissal provisions a number of 
times.  Additionally, those changes have been subject to decisions of the Western Australian Industrial Relations 
Commission and the Western Australian Industrial Appeal Court, which have created some unfairness in the 
system.  The Greens now seek to correct some of those changes and reform some other aspects of the unfair 
dismissal jurisdiction of the Western Australian Industrial Relations Commission. 
The Bill amends section 23A(1)(ba), which gives the WAIRC power to order compensation.  This section has 
been interpreted in Cooling v City of Geraldton as applying only if reinstatement is found to be impracticable.  
Consequently, employees who successfully bring unfair dismissal claims and achieve reinstatement do not get 
compensation for loss of wages between the date of determination and reinstatement; they are only reinstated 
and must bear that loss themselves.  Given that claimants generally must wait approximately four to eight 
months before their application is heard, the loss can be substantial.  It is only fair that the loss be compensable if 
the dismissal is found to be unfair. 
The coalition amended the Industrial Relations Act 1979 at section 23A(1a)(b) to give an employer the choice 
between reinstatement or compensation if the dismissal was found to be unfair.  Reinstatement has traditionally 
been the primary remedy for unfair dismissals.  The Greens believe this is appropriate, as often it is difficult to 
truly compensate an employee for the loss of employment.  Employment gives a person so much more than 
wages.  Employment can also give a sense of identity and self-esteem.  It is appropriate that the importance of 
employment be recognised by having reinstatement as the primary remedy with no option for employers to 
decide the remedy they prefer.  The Greens believe that the WAIRC, an independent arbiter, is in a better 
position to decide the fairest remedy for the parties. 

Currently, the compensation limit is six months of an employee’s wages or salary.  The Greens believe that the 
limit is too low, particularly when an applicant must wait more than six months before the application is heard.  
The Bill increases the limit to 12 months.  This increase, of course, does not allow an employee to get more 
compensation than the actual or potential loss; it merely increases the possible limit so that employees who 
suffer a loss greater than six months salary have the ability to be compensated for it. 

Currently, there is a strict limit of 28 days in which to apply for a declaration of unfair dismissal.  Occasionally it 
is found to be unjust to disallow an application although it is out of time.  The federal Australian Industrial 
Relations Commission has a provision to lodge applications out of time if there is a good reason for doing so.  
Indeed, many courts have provisions for extensions of time.  The Bill inserts a provision for out-of-time 
applications if there is a good and sufficient reason. 

Since the Court Government introduced the three waves of industrial relations changes, employees in the 
workplace have had significantly reduced access to real choice, representation and industrial justice.  Similarly, 
the unions that represent those employees have had the industrial relations system skewed against them and 
skewed against some fundamental principles, such as the right to collective bargaining, the right to organise and 
the right to strike, all of which have been diluted or obstructed.  The Bill seeks to bring back the balance to the 
WA industrial relations system and to restore industrial justice.  I commend the Bill to the House 

Debate adjourned, on motion by Hon Tom Stephens (Minister for Housing and Works). 
 


